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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA

PENSACOLA DIVISION

MATTHEW SCHMITT.,

Plaintiff,

v. Case No.: 3:16cv421-RV/EMT

CITY OF PENSACOLA, et al.,

Defendants.
___________________________/

ORDER

The plaintiff, Matthew Schmitt, has brought this employment (retaliation) case

against the City of Pensacola and three city officials: Mayor Ashton Hayward, City

Administrator Eric Olson, and Chief Human Resources Officer Edward Sisson. The

defendants have filed a motion to dismiss the individual defendants (doc. 13), which

the plaintiff has opposed in part.

I. Background

The following facts are taken from the plaintiff’s complaint. The pertinent facts

can be stated briefly and are assumed to be true for purposes of this motion.

At the time relevant here, the plaintiff (a white male) was Interim Chief of the

Pensacola Fire Department. Compl. ¶¶ 3, 8. In September 2015, he met with Olson on

two occasions and expressed his concern that Sisson had been discriminating against

Deputy Fire Chief Joseph Glover (a black male) on account of his race. Id. ¶¶ 11-14.1

Olson did nothing to address this issue, but, instead, simply stated that Deputy Chief

Glover “needed to move on.” Id. ¶ 15.

1

The alleged discrimination included, inter alia, the claim that Deputy Chief Glover “was not
being paid appropriately.” Compl. ¶¶ 12-13.
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Two months later, in early December 2015, the plaintiff asked the City for a pay

raise, but his request was denied. Compl. ¶¶ 16-17. Thereafter, he and Deputy Chief

Glover filed charges of discrimination (and retaliation) with the EEOC. Id. ¶¶ 18-19.

On February 2, 2016, both men were placed on administrative leave, reportedly so the

City could investigate their claims. Id. ¶¶ 20, 24-25. The plaintiff and Deputy Chief

Glover tried to appeal the decision to place them on administrative leave, but the City

had (that very same day) removed a section of the HR Manual that allowed for such

appeals. Id. ¶¶ 21-22.

The City (through an attorney at the law firm Beggs & Lane RLLP) proceeded

to conduct its investigation into the charges that the two men had made. Compl. ¶ 29.

In May 2016, after the investigation was complete, Mayor Hayward and the City fired

the plaintiff and Deputy Chief Glover. Id. ¶¶ 29-33. The plaintiff appealed internally,

and, “[after] the City formally denied said appeal and the termination became official”

[id. ¶ 34], he brought this litigation.2

In his one-count complaint, the plaintiff alleged that the City, Mayor Hayward,

Olson, and Sisson retaliated against him. The lawsuit was “brought against Defendant

City of Pensacola (under Title VII and § 1981 via § 1983) and [against] Defendants

Hayward, Olson, and Sisson in their individual and official capacities (under § 1981

via § 1983).” Compl. ¶ 45. After the defendants filed the pending motion to dismiss,

the parties filed a joint stipulation (doc. 15), dismissing Olson and Sisson outright, and

dismissing Mayor Hayward in his official capacity. That leaves the retaliation claim

against the City (which is not at issue in the motion to dismiss) and the retaliation

claim against Mayor Hayward in his individual capacity (which is at issue).        

2

Deputy Chief Glover has filed a separate lawsuit. Glover v. City of Pensacola, et al., 3:16-cv-
697-RV/CJK. 
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II. Applicable Law

Title 42, United States Code, Section 1981(a) provides that:

All persons within the jurisdiction of the United States shall
have the same right in every State and Territory to make
and enforce contracts, to sue, be parties, give evidence, and
to the full and equal benefit of all laws and proceedings for
the security of persons and property as is enjoyed by white
citizens[.]

Section 1981(b) goes on to state that:

For purposes of this section, the term “make and enforce
contracts” includes the making, performance, modification,
and termination of contracts, and the enjoyment of all
benefits, privileges, terms, and conditions of the contractual
relationship.

This latter subsection—which was added to the statute in 1991—has been interpreted

as authorizing retaliation claims under the statute. CBOCS W., Inc. v. Humphries, 553

U.S. 442, 128 S. Ct. 1951 (2008). To state a prima facie case for retaliation, a plaintiff

must show that: (1) he engaged in a statutorily protected activity; (2) he then suffered

an adverse job action; and (3) there was a causal relationship between the two events.

See, e.g., Goldsmith v. Bagby Elevator Co., 513 F.3d 1261, 1277 (11th Cir. 2008). 

To establish the second prong, the Supreme Court has said that a plaintiff need

only show that the challenged action “‘well might have dissuaded a reasonable worker

from making or supporting a charge of discrimination.’” Burlington N. & Santa Fe Ry.

Co. v. White, 548 U.S. 53, 68, 126 S. Ct. 2405 (2006). The Supreme Court then went

on to clarify that the challenged job action must be “material,” “significant,” and not

“trivial” [id.], which “strongly suggests that it is for a jury to decide whether anything

more than the most petty and trivial actions against an employee should be considered

materially adverse to him and thus constitute adverse employment actions.” Crawford

v. Carroll, 529 F.3d 961, 973-74 & n.13 (11th Cir. 2008) (citing Burlington).
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The last paragraph of Section 1981—subsection C—provides that:

The rights protected by this section are protected against
impairment by nongovernmental discrimination and
impairment under color of State law.

Title 42, United States Code, Section 1983, in turn, provides that:

Every person who, under color of [State law] subjects, or
causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured
by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper
proceeding for redress[.]

 “The purpose of § 1983 is to deter state actors from using the badge of their

authority to deprive individuals of their federally guaranteed rights and to provide

relief to victims if such deterrence fails.” Wyatt v. Cole, 504 U.S. 158, 161, 112 S. Ct.

1827 (1992). The statute creates a species of tort liability and, on its face, “‘admits of

no immunities.’” See id. at 163 (citation omitted). However, in appropriate cases, state

actors may be entitled to “qualified immunity” from suit. See id.

Qualified immunity protects individual government actors “‘from liability for

civil damages insofar as their conduct does not violate clearly established statutory or

constitutional rights of which a reasonable person would have known.’” Pearson v.

Callahan, 555 U.S. 223, 231, 129 S. Ct. 808 (2009) (quoting Harlow v. Fitzgerald,

457 U.S. 800, 102 S. Ct. 2727 (1982)). Stated positively, individual defendants acting

under color of state law and within the scope of their discretionary authority when the

challenged acts occurred will be entitled to qualified immunity, “unless they—given

the circumstances—violated a ‘clearly established statutory or constitutional right of

which a reasonable person would have known.’” Willingham v. Loughnan, 321 F.3d

1299, 1301 (11th Cir. 2003) (quoting Hope v. Pelzer, 536 U.S. 730, 122 S. Ct. 2508

(2002)). 
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III. Discussion

The defendants appear to raise two arguments in support of dismissing Mayor

Hayward in his individual capacity, both of which can be disposed of quickly.

First, the defendants argue that “based upon the face of the Complaint, Plaintiff

fails to allege that [Mayor Hayward] took a materially adverse action against him.”

That is not so. The complaint alleges—and for purposes of this order I must accept as

true—that all the defendants (including Mayor Hayward): (1) refused him a pay raise;

(2) put him on administrative leave; (3) changed the appeals process set out in the HR

manual to deprive him an appeal; (4) subjected him to an unwarranted investigation

that publicly demeaned his good name and record; and (5) then terminated him, all in

retaliation for his complaints about race discrimination. Compl. ¶¶ 37, 42. Because

these actions are not insignificant or trivial—and “might have dissuaded a reasonable

worker from making or supporting a charge of discrimination,” Burlington, supra, 548

U.S. at 68—“it is for a jury to decide whether [they] should be considered materially

adverse to him and thus constitute adverse employment actions.” Crawford, supra,

529 F.3d at 973-74 & n.13.3

Mayor Hayward next argues that he is entitled to qualified immunity. I disagree.

As noted just a moment ago, a defendant acting under color of state law and within

3

Even if defendants are correct that some of the actions they are alleged to have taken against
plaintiff should not qualify as “adverse actions” under the law (e.g.,  placing him on administrative
leave, changing the appeals process provided for administrative leave decisions, and subjecting him
to a public investigation that demeaned his good name and record), denying him a pay raise and his
subsequent termination inarguably qualify. The defendants do not address the former in their motion
to dismiss, but, with respect to the latter, they contend Mayor Hayward was “incapable” of violating
plaintiff’s rights because the termination decision (as opposed to the administrative leave decision)
was appealable and, in fact, was appealed. Even if that argument is legally sound—and, it must be
said, the defendants have cited no case law in support of it—that would still leave the denial of
plaintiff’s raise, which (apparently) was the mayor’s final decision and was not subject to an appeal.
Assuming, as I must at this stage of the lawsuit, that the denial of his raise was in retaliation for his
prior discrimination complaints, the plaintiff has stated a retaliation claim under Section 1981.
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the scope of his discretionary authority (as the mayor obviously was here) is entitled

to immunity unless he violated a “clearly established” constitutional or statutory right

of which a reasonable person would have known. See Willingham, supra, 321 F.3d at

1301. For at least nine years—ever since the Supreme Court decided CBOCS W., Inc.

v. Humphries, supra, in 2008—it has been settled law that Section 1981 encompasses

“the claim of an individual (black or white) who suffers retaliation because he has

tried to help a different individual, suffering direct racial discrimination, secure his §

1981 rights.” 553 U.S. at 452 (emphasis added).

In sum, plaintiff has stated a claim for relief and Mayor Hayward is not entitled

to qualified immunity.

IV. Conclusion

 The defendants’ partial motion to dismiss (doc. 13) is DENIED, to the extent

that it seeks dismissal of the claim against Mayor Hayward in his individual capacity.

Per the stipulation of the parties (doc. 15), Olson and Sisson are hereby DISMISSED

from this action, and the claim against Mayor Hayward in his official capacity is also

DISMISSED. This action shall continue against the City, and against the mayor in his

individual capacity. 

    

DONE and ORDERED this 22nd day of February, 2017.

/s/ Roger Vinson                 
ROGER VINSON
Senior United States District Judge
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