MEMORANDUM

TO: Alvin G. Coby, City Manager
FROM: Clyde E. Mathis, Port Director
DATE: November 17, 2008

SUBJECT: Halcorp Lease Amendment #5

RECOMMENDATION:

That City Council approve Lease Amendment 5 to the existing lease between Halcorp Inc. and
the City of Pensacola.

BACKGROUND:

On November 15, 2007, City Council authorized staff to enter into negotiations with Halcorp Inc.
to determine whether Halcorp’s operations could be continued beyond their July 8, 2008 lease
expiration in a manner compatible with the port’s long-range development plans.

On June 22, 2008, Council approved a 176-day extension of the lease agreement running through
December 31, 2008 to allow staff to continue and complete negotiations.

Those negotiations are complete and staff is now recommending a 5% Lease Amendment which
includes a 1 % year lease term with 365 calendar day cancellation thereafter. Under the provisions of
the amendment, Halcorp’s leasehold footprint would be significantly reduced with the excess
property being returned to port control. Additionally, revenue to the port would be doubled.

FINANCIAL IMPACT:

Under the financial terms of the proposed 5" Lease Amendment, minimum annual revenue to the
port would increase from $145,000 annually to $275,000 in year 1 and $300,000 thereafter.



Attachment 2

FIFTH AMENDMENT TO LEASE AGREEMENT

This Fifth Amendment to Lease Agreement is made and entered into this day of

, 200 by and between the City of Pensacola, a municipal
corporation, hereafter “Lessor”, and Halcorp, Inc., a Texas corporation, hereafter
“Lessee”.

RECITALS:

1. On July 28, 1988, Lessor and Belcher Oil Company entered into a lease
agreement under which Lessor leased to Belcher Oil Company a certain parcel
of land located at the Port of Pensacola, City of Pensacola, County of
Escambia.

2. On February 9, 1993, Lessor and Coastal Fuels Marketing, Inc., formerly
known as Belcher Oil Company, modified the original lease agreement to
provide for a non-exclusive easement and right of way.

3. On September 8, 1994, Lessor and Coastal Fuels Marketing, Inc., entered into
a Second Amendment to Lease Agreement.

4, On February 28, 2003, Coastal Fuels Marketing, Inc., transferred all of its
right, title and interest in and to the Lease Agreement to Coastal Mobile
Refining Company with such transfer approved and confirmed by Lessor as
part of the Third Amendment to the Lease Agreement dated July 14, 2003.

5. On July 14, 2003, Lessor and Trigeant EP, LLC, a Texas corporation, entered

into a Third Amendment to Lease Agreement which, in part, transferred all
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interest in the Lease Agreement from Coastal Mobile Refining Company to
Trigeant EP, LLC.

6. On September 7, 2005, Lessor approved a Transfer of Lease Agreement and
Acceptance of Conditions Thereof which, in part, transferred all interest in the

Lease Agreement from Trigeant EP, LLC, to Halcorp, Inc., a Texas

corporation.

7. On July 25, 2008, Lessor granted a lease extension to expire on December 31,
2008.

8. Lessor and Lessee have agreed to éertain terms and conditions by which the

provisions of the original Lease Agreement as above described, amended as

set forth above, shall be further amended.

NOW, THEREFORE, in consideration of the covenants and conditions set forth
below and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Lessor and Lessee agree that the aforesaid lease,
inclusive of all prior amendments hereafter referred to collectively as the “Lease

Agreement,” shall be further amended in the following manner:

1. The term of the Lease Agreement shall be extended for an Initial Term
beginning January 1, 2009 for a two and one-half year period ending at 11:59
p.m. local time June 30, 2011 (Anniversary Date).

2. At the conclusion of the Initial Term, the Lease Agreement shall be renewed

and shall renew annually upon its Anniversary Date unless and until such time
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as either party provides three hundred sixty-five (365) calendar day advance
written Notice of Cancellation. If such notice is issued prior to July 1, 2010,
the Lease will terminate upon the conclusion of the Initial Term. If such notice
is issued July 1, 2010 or thereafter, the Lease will terminate 365 calendar days
after the date of notice, and such Lease Agreement shall not renew on the next
Amniversary Date following issuance of the Notice of Cancellation.

3. Upon execution of this Fifth Amendment to Lease Agreement, Lessee agrees
to promptly undertake relocation of its storage building and office trailer to a
location due south of its tanks and truck scales and, in so doing, shall reduce
its Leasehold footprint to 3.90 acres as further depicted in Attachment 1
hereto, and shall construct a Florida Registered Professional Engineer certified
Spill Prevention Control and Countermeasure Plan (SPCCP) compliant
secondary containment system around the newly defined Leasehold footprint.
Such site modifications will be completed no later than June 30, 2009. Lessee
shall be permitted to excavate and reuse berm materials from the existing
northern and/or southern berms in construction of the new containment berm.
If Lessee elects to so utilize existing berm material, Lessee shall be
responsible for the complete excavation and removal of all portions of the
existing northern and/or southern berms which are no longer required for
containment purposes.

4. All land outside the newly defined Leasehold footprint, but included as part of
the original Lease Premises, shall be released back to the control, use and

enjoyment of Lessor; provided, however, in no event will Lessor use or permit
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others to l.lse the released tract for sale and/or storage of paving grade or
roofing asphalt during the term of this Lease Agreement or any renewal or
extension thereof.

Except as otherwise outlined in the Lease Agreement or herein, from and after
January 1, 2009, Lessee will have no further obligations with regard to the
released land.

Annual rent due under this Lease Agreement shall be Two Hundred Seventy-
Five Thousand Dollars ($275,000) in Year One and Three Hundred Thousand
Dollars ($300,000) in Year Two and each year thereafter. Rent shall be
payable in twelve (12) equal monthly installments of Twenty-two Thousand
Nine-Hundred Sixteen Dollérs and Sixty-Seven Cents ($22,916.67) plus sales
tax in Year One and twelve (12) equal monthly installments of Twenty-Five
Thousand Dollars ($25,000) plus sales tax in Year Two and each year
thereafter. The rent amount herein described shall cancel and supersede any
amounts stipulated as rent in the original lease or any amendments thereto
predating this Fifth Amendment to Lease Agreement.

Lessee’s annual minimum throughput guarantee shall be eliminated. The
annual rent as outlined in Paragraph 6 above shall be inclusive of any and all
cargo fees and other charges normally billed to Lessee until such time as
Lessee has exceeded a throughput of 60,000 tons in the applicable contract
year. For purposes of this Fifth Amendment to Lease Agreement, a contract
year shall be the calendar year. If in any contract year, Lessee exceeds 60,000

tons total throughput, Lessor shall bill Lessee for the excess amount at the
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10.

rates delineated in the Lease Agreement or the Port Tariff, whichever is
applicable, and Lessee shall timely pay wharfage and cargo security fees
against all tonnage in excess of 60,000 tons. Dockage, harbor fees, vessel
security and other fees typically billed to the vessel, vessel agent or
responsible party other than Lessee shall continue to be billed to the
responsible party.

Lessee shallv timely undertake aesthetic improvements to its newly defined
Leasehold footprint including, but not necessarily limited to, perimeter
landscaping and painting of Lessee’s large asphalt storage tank. Such
improvements to be completed no later than June 30, 2009. Lessee shall be
permitted to harvest and re-use any and all landscaping materials, including
pélm trees located on the existing northern berm, in Lessee’s new landscaping
plan.

Known Petroleum Discharges. Two known petroleum fuel discharges have
been documented on the Leased premises or easements. The first was

documented with a discharge date of November 21, 1988. The second was

* documented with a discharge date of April 6, 1991. Copies of the eligibility

confirmations for those discharges are attached as Attachments 2 and 3.

Identified Petroleum Contamination. Based on the best available evidence,
which includes knowledge of prior activities and operations of the current
Lessee and its predecessors, Lessor and Lessee believe that (a) the prior
petroleum discharges described in paragraph 9 herein are the only discharges

on any portion of the leased or easement property, and (b) that the
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contamination resulting from the two discharges is located on the property to
be retained under control and use of Lessee. Neither Lessor nor Lessee have
any reason to believe that the contamination resulting from the petroleum
discharges impact any portion of the property to be released to Lessor's use
pursuant to paragraphs 3 and 4 herein. However, in recognition of the
Lessor's desire to market the released property for use by other
persons/entities in the future, Lessee agrees to undertake voluntarily the
following additional obligations:

a. With respect to the Released Property. With respect to the property
to be released to the use and control of Lessor pursuant to paragraphs 3 and 4
herein, if petroleum contamination is discovered on the released property and
if the contamination is at a level that requires soil remediation in order for
Lessor or a prospective tenant to make actual physical use of the property
pursuant to a bona fide plan of use or construction of facilities (including,
without limitation, all utilities and infrastructure related thereto) on the
property that has been approved by the Lessor, and if such discovery occurs
by no later than seven (7) years after the termination of the Lease provided by
this Fifth Amendment, then Lessee shall, at its cost and pursuant to the
requirements of Florida Administrative Code Chapter 62-770, take prompt
action to remove the contaminated soil and to replace it with clean soil, unless
an alternative is mutually agreed upon, so that the property may be used by

the Lessor or prospective tenant.
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11.

12.

b. With respect to the Property retained by Lessee. At the termination
of this Lease, and for a period thereafter not to exceed seven (7) years, Lessee
agrees to take the same action(s) and have the same responsibilities described
herein with respect to the released property.

¢. Lessee's responsibility for PCPP cost-sharing. Lessee acknowledges
its responsibility to the Lessor for the property owner's cost sharing
responsibility required for eligibility for the PCPP remediation funding.
Lessee's responsibility for any unidentified or future discharges of petroleum
or other contaminants is controlled by the Lease Agreement, including all
amendments thereto, and all applicable federal, state, county, and existing
municipal laws, rules and regulations.

In consideration that Lessee’s operations will cease upon expiration or
termination of this Agreement and thereafter Lessee will have no revenue
associated with the Lease Premises, Lessee will pay no rent to Lessor during
the six (6) month period identified in Paragraph 3 of the Third Amendment to
Lease Agreement, during which inventory and improvements, including tanks,
must be removed from the leased premises. However, if Lessee has for any
reason not corﬁpleted required facility dismantling and general site clean up
within said six (6) month period, Lessee shall resume regular monthly rental
payments at the rates expressed elsewhere herein beginning on the first day of
thé seventh month following expiration or termination of the Lease and

continuing each and every month until such time as all infrastructure and
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13.

14.

improvements have been removed and the site has been returned to Lessor in
clean and useable condition.

Lessee shall cause to be issued an irrevocable letter of credit, in a form and by
a financial institution satisfactory to the City of Pensacola, as beneficiary, in
the amount of $300,000 to secure one year’s annual rent or to secure the
timely performance of Lessee in fulfilling its site remediation and terminal
abandonment obligations under this Lease Agreement. Such letter of credit
shall remain in effect until such time as (a) the Lessee's obligation to pay
annual rent has expired, and (b) Lessee has completed the removal of physical
improvements and tanks, and has completed the surface cleanup associated
with the removal of physical improvements and tanks. Thereafter, Lessee and
Lessor will enter into negotiation as to the amount of continuing financial
assurance, not to exceed $300,000, to be maintained by letter of credit or other
method acceptable to the Lessor, to provide protection to Lessor that Lessee
will satisfy its obligations imposed by the Lease Agreement, including all
amendments thereto. In order to determine the amount, if any, of continuing
financial assurance that is appropriate to provide a reasonable level of
protection to the Lessor, Lessee may conduct, at its expense, an additional
environmental site assessment study to determine the scope and extent of any
soil or groundwater contamination that will not be funded by the State from
the Inland Protection Trust Fund.

Lessee shall abide by all local, state and federal laws, rules and regulations

applicable to its facility, leased premises and easements thereto, including, but
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not necessarily limited to, state and federal homeland and seaport security
requirements, state and federal laws regulating petroleum and petroleum
byproduct related facilities, state and federal laws regulating storm water
runoff contamination and pollution prevention, state and federal laws
regulating water quality, and state and federal laws régulating air quality.

15.  Unless expressly amended herein, all other terms and conditions of the Lease
Agreement and Port of Pensacola Terminal Tariff #5A, as may be amended
from time to time or any successor tariff, shall remain in full force and effect.

16. Lessee agrees to provide, within ninety (90) days of execution of this Fifth
Amendment, written notice of whether its facility infrastructure contains lead

based paint or asbestos materials.

[THIS SPACE LEFT INTENTIONALLY BLANK]
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IN WITNESS WHEREOF, the parties have set their hands and seal the date first

written above.

THE CITY OF PENSACOLA,
a municipal corporation

By:
Alvin G. Coby, City Manager

Date:

ATTEST:

Ericka L. Burnett, City Clerk

HALCORP, INC.

By: ArthurJ. Brass, President

[Affix Corporate Seal Above]

Attest: Corporate Secretary

Approved as to Form & Execution:

City Attorney

10
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