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IN THE CIRCUIT COURT FOR THE FIRST JUDICIAL CIRCUIT IN AND FOR 

ESCAMBIA COUNTY, FLORIDA 

 

DANIEL D. LINDEMANN and  

GERALD W. HOLZWORTH 

 

Plaintiffs, 

 

v.       Case No.: 2017-CA-001704-K  

         

THE CITY OF PENSACOLA,  

THE CITY OF PENSACOLA COMMUNITY  

REDEVELOPMENT AGENCY, and 

THE FLORIDA FISH AND WILDLIFE  

CONSERVATION COMMISSION 

 

 Defendants. 

_____________________________________/ 

 

PLAINTIFFS’ MOTION FOR REHEARING OF THIS COURT’S ORDER GRANTING 

DEFENDANTS’ MOTION TO DISMISS AND DISMISSING CAUSE WITH 

PREJUDICE  

 

 COME NOW, Plaintiffs, Daniel D. Lindemann and Gerald W. Holzworth (“Property 

Owners”), by and through their undersigned counsel, and pursuant to Florida Rule of Civil 

Procedure 1.530(a), file this Motion for Rehearing of this Court’s Order Granting Defendants’ 

Motion to Dismiss and Dismissing Cause with Prejudice (“Order”) and state as follows: 

I. INTRODUCTION. 

This Motion for Rehearing presents one question: should the Property Owners have been 

denied their absolute right to amend their Complaint before the Defendants (the City of Pensacola, 

the City of Pensacola Community Redevelopment Agency, and the Florida Fish and Wildlife 

Conservation Commission) filed responsive pleadings?  The plain language of Florida Rule 

1.190(a), Florida Supreme Court precedent in Boca Burger, Inc. v. Forum, 912 So. 2d 561 (2005) 

and progeny cases mandate that the answer to this question is no.  Accordingly, Property Owners 
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respectfully request that this Court rehear its Order dismissing Property Owners’ cause with 

prejudice and recognize their right to file an amended complaint.     

II. PROCEDURAL BACKGROUND.  

This dispute began when Property Owners filed a Complaint for Declaratory Relief against 

Defendants.  Property Owners contended that a Lease Agreement for Bruce Beach dated May 12, 

2014 entered into by the City of Pensacola and the Florida Fish and Wildlife Conservation 

Commission (the “Lease”) was void from its inception and by its terms.  The City of Pensacola 

moved to dismiss the Complaint and argued that Property Owners lacked standing to challenge the 

Lease and that even if they did have standing, the Lease was not void.  In response to Property 

Owners’ Complaint, the City of Pensacola Community Redevelopment Agency and the Florida 

Fish and Wildlife Conservation Commission filed their own motions to dismiss, adopting the City 

of Pensacola’s argument that the Property Owners did not have standing.1  None of the Defendants 

filed answers to Property Owners’ Complaint.   

On Tuesday April 3rd, 2018 the Court heard argument on the Motions to Dismiss.  During 

the argument, Property Owners argued that Property Owners did have standing to seek declaratory 

relief against the Defendants.  But in the case that the Court felt the allegations of the Complaint 

were not sufficient, Property Owners requested through an ore tenus motion that they be granted 

leave to file an Amended Complaint to address the Court’s standing concerns.   

                                                           

1 Specifically, neither the City of Pensacola Community Redevelopment Agency nor the Florida 

Fish and Wildlife Conservation Commission adopted the portions of the City of Pensacola’s 

Motion to Dismiss arguing that the Lease was valid because the City of Pensacola was not required 

to give public notice, hold public hearing, and provide opportunity bid before executing the Lease.  

Florida Fish and Wildlife Conservation Commission also did not adopt the City of Pensacola’s 

argument that the Lease was valid because the termination provisions were not automatic.    
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Shortly after the Hearing, on April 9, 2018 this Court entered the Order and dismissed 

Property Owners’ action with prejudice.  The Court found that Property Owners lacked standing 

to seek declaratory relief and did not address the other grounds the Defendants raised in their 

Motions to Dismiss.  The Court denied the Property Owners’ ore tenus motion to amend the 

Complaint and concluded that the grounds stated in the Property Owners’ Motion to Dismiss 

Response would be insufficient to allege that Property Owners have standing.  The Court found 

that such an amendment would be futile and cited Fla. Nat. Org. of Women Inc., 832 So. 2d 911, 

915 (Fla. 1st DCA 2002) in support of this denial.  

III. PROPERTY OWNERS HAVE THE ABSOLUTE RIGHT TO AMEND THEIR 

COMPLAINT BEFORE THE DEFENDANTS FILED RESPONSIVE 

PLEADINGS AND THIS COURT SHOULD REHEAR THE PORTION OF ITS 

ORDER THAT DENIES THIS RIGHT.       

 

Florida Rule of Civil Procedure 1.190(a), Florida Supreme Court precedent in Boca 

Burger, Inc. v. Forum, 912 So. 2d 561 (Fla. 2005) and its progeny cases make clear that the 

Property Owners have an absolute right to amend their Complaint once as a matter of course before 

their action is dismissed with prejudice.  This Motion for Rehearing is brought solely to bring this 

controlling precedent to the Court’s attention.   

 Regarding Amendments, Florida Rule of Civil Procedure 1.190(a) provides in relevant 

part:  

A party may amend a pleading once as a matter of course at any time 

before a responsive pleading is served...Otherwise a party may 

amend a pleading only by leave of court or by written consent of the 

adverse party.  If a party files a motion to amend a pleading, the 

party shall attach the proposed amended pleading to the motion.  

Leave of court shall be freely given when justice so requires.   

  

The Florida Supreme Court in Boca Burger recognized and enforced the clarity of this 

Rule.  912 So. 2d 561.  In Boca Burger, the plaintiff filed an amended complaint without leave of 
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court on the morning of the hearing on the defendant’s motion to dismiss with prejudice.  At the 

hearing, the trial court refused to consider the amended complaint and instead dismissed the 

plaintiff’s action with prejudice.  The Fourth District Court of Appeal reversed the trial court’s 

order and the Florida Supreme Court granted conflict review on the question of whether Rule 

1.190(a) “grants trial courts any discretion to deny a plaintiff’s first amendment to the complaint 

before an answer is served.”  Id. at 566 (emphasis in original).       

In affirming the Fourth District Court of Appeal’s reversal, the Florida Supreme Court 

reiterated that the Rule “provides for amendment as of right (first sentence) and amendment by 

agreement or leave of court (second sentence), depending on the circumstances.”  Id. at 567.  Since 

Florida Rule of Civil Procedure 1.100(a) does not designate a motion to dismiss as a “responsive 

pleading”, a motion to dismiss an original complaint cannot “terminate a plaintiff’s absolute right 

to amend the complaint ‘once as a matter of course.’”  Id.  “A judge’s discretion to deny an 

amendment arises only after the defendant files an answer or if the plaintiff has already exercised 

the right to amend once.”  Id. Within its analysis, the Florida Supreme Court specifically 

acknowledged that the First District Court of Appeal in Fla. Nat’l Org. for Women, Inc., 832 So. 

2d 911 only recognized a trial court’s discretion to deny a requested amendment when the plaintiff 

had already amended the complaint or when the defendant had already filed an answer.  Id.  567-

68.   When the plaintiff has only amended once and the defendant has not served an answer, the 

Florida Supreme Court found that the defendant “may contest the viability of a first amended 

complaint by moving to dismiss the amended complaint, not by contesting the plaintiff’s right to 

amend.”  Id. at 568.   

After Boca Burger was decided, the District Courts of Appeal have consistently enforced 

this standard.  The Second, Fourth, and Fifth District Courts of Appeal have reversed refusals of 
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leave to amend when the amendment request was made during the hearing on the defendant’s 

motion to dismiss the original complaint with prejudice or within a rehearing motion after the 

dismissal of the plaintiff’s original complaint with prejudice.  Williams v. Gaffin Indus. Services, 

Inc., 88 So. 3d 1027 (Fla. 2d DCA 2012)(amendment request made during motion to dismiss 

hearing); Unrue v. Wells Fargo Bank, N.A., 161 So. 3d 536 (Fla. 5th DCA 2014)(same); 

D’Alessandro v. Fidelity Federal Bank & Trust, 154 So. 3d 498 (Fla. 4th DCA 2015)(same); 

Solonenko v. Vogue Properties, LLC, 192 So. 3d 87 (Fla. 4th DCA 2016)(amendment request 

made in motion for rehearing after dismissal of original complaint with prejudice granted).  These 

decisions also found that the futility of the plaintiff’s amendment is not to be considered until after 

the plaintiff has amended once or the defendant has answered.  Williams, 88 So. 3d at 1030; Unrue, 

161 So. 3d at 538; Solonenko, 192 So. 3d at 87 (“While appellee argues amendment of the 

complaint would be futile, appellant has the right to amend her complaint, even if it appears likely 

that the amended complaint would be meritless.”)(emphasis in original).   

The Florida Supreme Court further enforced is Boca Burger holdings in a later decision. 

In Ruble v. Rinker Materials Corp., 116 So. 3d 378 (Fla. 2013) the Florida Supreme Court reversed 

the Third District Court of Appeal’s affirmance of an order denying plaintiff leave to amend and 

dismissing with prejudice an original complaint before the defendant filed an answer. In quashing 

the Third District Court of Appeal’s affirmance, the Florida Supreme Court reiterated that the 

plaintiff has an absolute right to amend the complaint once before the defendant serves a 

responsive pleading and that the trial court has no discretion to deny that amendment.  Id. at 380.    

The Property Owners have an absolute right to amend their complaint once before an 

answer is served.  The Defendants chose to not answer the original complaint, leaving this right 

intact.  In the current procedural posture, the Defendants may not contest Property Owners’ right 
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to amend or argue the futility of an amended complaint.  Boca Burger, 912 So. 2d at 568.  Under 

Boca Burger and its progeny cases the Defendants may only challenge the viability of the 

Amended Complaint through a Motion to Dismiss the Amended Complaint or through an Answer.  

Id. 

If this Court reconsiders the portion of its Order that dismisses the Property Owners’ action 

with prejudice, the Property Owners would file the Amended Complaint attached as Exhibit “1”.  

This Amended Complaint addresses the concerns the Court expressed during the Motion to 

Dismiss Hearing and in the Order.  The Property Owners have not yet filed their Amended 

Complaint because the Order precludes them from doing so.  Once this Court dismissed Property 

Owners’ action with prejudice, it deprived itself of jurisdiction to consider an amended complaint.  

See Oceanair of Florida, Inc. v. Beech Acceptance Corp., 545 So. 2d 443 (Fla. 1st DCA 1989; 

East County Water Control District v. Lee County, 884 So. 2d 93, 94 (Fla. 2d DCA 2004).  If the 

Court reconsiders its Order and recognizes the Property Owners’ right to amend the Complaint, 

the Property Owners will file the Amended Complaint separately.   

CONCLUSION.  

The Property Owners’ absolute right to amend the Complaint was denied when the Order 

granted the Defendants’ request to dismiss this action with prejudice.  Because Florida Rule of 

Civil Procedure 1.190(a) and binding precedent afforded the Property Owners this right, the 

Property Owners respectfully request that this Court rehear its decision to dismiss the Property 

Owners’ action with prejudice.   

     Respectfully submitted, 

     

 

      /s/ Robert A. Emmanuel    

      Robert A. Emmanuel 
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      Fla. Bar. No. 283797 

      Adam C. Cobb 

      Florida Bar No. 0124642 

      Emmanuel, Sheppard and Condon  

      30 South Spring Street 

      Pensacola, FL 32502   

      Phone: 850-433-6581 

      Fax: 850-434-7163 

      rae@esclaw.com, acobb@esclaw.com  

      Attorneys for Plaintiffs 
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IN THE CIRCUIT COURT FOR THE FIRST JUDICIAL CIRCUIT IN AND FOR

ESCAMBIA COUNTY, FLORIDA

DANIEL D. LINDEMANN and

GERALD W. HOLZWORTH

Plaintiffs,

v. Case No.: 2017-CA-001704-K

THE CITY OF PENSACOLA,
THE CITY OF PENSACOLA COMMUNITY

REDEVELOPMENT AGENCY, and
THE FLORIDA FISH AND WILDLIFE
CONSERVATION COMMISSION

Defendants.

AMENDEDCQMPLAINT FQRJ)ECLARATORY AND INJUNCTIVE RELIEF

COMES NOW, Plaintiffs, DANIEL D. LINDEMANN ("Lindemann") and

GERALD W. HOLZWORTH ("Holzworth", and collectively with Lindemann, "Property

Owners") and in support of their Amended Complaint for Declaratory and Injunctive Relief

state as follows:

Jurisdiction and Venue

1. This action arises out of an attempted commercial lease of real property in

Escambia County, Florida.

2. The Property Owners seek declaratory and injunctive relief that is within

the jurisdiction of the Court pursuant to Chapter 86, Florida Statutes, and pursuant to other

law.

3. Lindemann is a resident ofEscambia County, Florida.

4. Holzworth is a resident of Escambia County, Florida.

I EXHIBIT
d



5. Defendant, The City of Pensacola ("City") is a Florida municipal

corporation within Escambia County, Florida.

6. Defendant, The City of Pensacola Community Redevelopment Agency

("CRA") is a Florida body corporate and politic within Escambia County, Florida.

7. Defendant, The Florida Fish and Wildlife Conservation Commission

("Commission") is an agency of the State of Florida with its principal office in Leon

County, Florida.

8. Venue is proper in Escambia County, Florida.

General Allegations

9. In or about 1969, the Florida Legislature determined that there existed

within Florida's counties and municipalities certain areas of slum and blight which were

detrimental to the health, safety and morals of the residents of the State.

10. In response, the Legislature enacted the Community Redevelopment Act of

1969 as Chapter 163, Part III Florida Statutes (the "Act").

11. The Act allows counties and municipalities to identify and designate certain

areas of slum and blight within their boundaries as "community redevelopment areas."

12. Once a county or municipality opts-in to the Act, the Act makes certain

powerful tools available to those bodies to accomplish the Act's goals of preserving and

enhancing the tax base and combating the slum and blight contained within designated

community redevelopment areas.

13. Tools provided under the Act include, but are certainly not limited to, the

(a) the ability to appropriate a portion of the ad valorem taxes paid by property owners in

the community redevelopment area (e.g. tax increment financing); and (b) the ability to



dispose of property within the community redevelopment area at its fair value, for uses in

accordance with the community redevelopment plan.

14. In promotion of its goal of preserving and enhancing the tax base through

tax increment financing, the Act mandates that those counties and municipalities taking

advantage of the Act, to the greatest extent possible, provide opportunity for private

enterprise to carry out the Act's redevelopment goals.

15. To take advantage of the tax increment financing tools of the Act, the

municipality or county must establish a redevelopment trust fund ("Trust Fund").

16. Once a county or municipality establishes a Trust Fund, the Act requires

that it (a) deposit 95% of all annual ad valorem tax revenues from the community

redevelopment area above the level of those received in the year before establishment of

the Trust Fund into the Trust Fund, and (b) use the Trust Fund to finance redevelopment

within the community redevelopment area in accordance with the community

redevelopment plan,

17. The Act, among other things, additionally requires as follows in Section

163.380:

a. That any sale, lease or other transfer of municipal, county or community

redevelopment agency owned property within a community redevelopment area

be for a value determined to be in the public interest and for uses in accordance

with the community redevelopment plan;

b. That purchasers or lessees and their successors and assigns shall be obligated

to devote such real property only to the uses specified in the community

redevelopment plan;

c. That the municipality, county and community redevelopment agency may not

convey any real estate within a community redevelopment area for less than its

fair value unless a duly noticed public hearing is held approving the same; and



d. That the municipality, county and community redevelopment agency must

provide public notice via publication in a newspaper of general circulation and

invite private redevelopers and any other interested persons to submit proposals

for redevelopment before conveying any real property located in the community

redevelopment area.

18. On or about September 25, 1980, the City designated certain areas of

downtown Pensacola as a "blighted area" under the Act, and simultaneously identified such

areas as the Pensacola Inner City Community Redevelopment Area (as such area has been

amended from time to time, the "Redevelopment Area").

19. Through such action, the City opted-in to the Act, making the City and the

Redevelopment Area subject in all respects to the obligations and benefits imposed thereby.

20. On or about September 25, 1980, the City also created and declared the

Pensacola City Council to be the CRA, subject to all rights, powers, duties, privileges

immunities, responsibilities and liabilities vested in and imposed upon a community

redevelopment agency under the Act.

21. Despite its common membership, the CRA exists as a separate, distinct and

independent legal entity from the Pensacola City Council.

22. The City acquired title to certain real estate located in Pensacola, Florida,

consisting of approximately 44 acres immediately south of Main Street and east ofClubbs

Street, by virtue of those certain conveyances recorded on January 17, 1945 in Deed Book

195, Page 595 and on August 21,1974 in Book 829, Page 382, respectively, of the Official

Records ofEscambia County, Florida. Such real estate is commonly known and hereinafter

referred to as "Bruce Beach."

23. Bruce Beach is located within the Redevelopment Area.



24. Bruce Beach has been held by the City and the CRA for redevelopment for

the public benefit since before creation of the Redevelopment Area and at all times relevant

hereto.

25. The City dedicated and assigned Bruce Beach to the CRA on or about

September 25,1980, for the purpose of promoting, planning, packaging and accomplishing

Bruce Beach's redevelopment. Such dedication and assignment has not since been

rescinded or modified and remains in full force and effect.

26. In 1984, the City established its own Trust Fund for the Redevelopment

Area, to take advantage of the tax increment financing portions of the Act.

27. The City has adopted a 2010 Urban Core Community Redevelopment Plan

("Plan"), which serves as the community redevelopment plan required under the Act and

which guides redevelopment within the Redevelopment Area.

28. Pursuant to the Act, the Plan's requirements for Bruce Beach include the

following:

a. That Bruce Beach be developed into a waterfront park, focused on education

and demonstrating a healthy, natural beach and shoreline accessible to the

public for recreation;

b. That Bruce Beach be offered for private development of medium to high density

mixed-use buildings;

c. That Cedar Street be extended west from Community Maritime Park to intersect

Bruce Beach; that mixed-use buildings be developed between Cedar Street, as

extended and Main Street; and that retail, restaurant or residential uses to

occupy the ground floor;

d. That a beach clean-up and enhancement plan be created to prepare Bmce Beach

for waterfront recreation and swimming activities; and

e. That Bruce Beach be marketed to national and international developers that

have an established portfolio of medium and high density mixed-use experience

in urban markets.



29. The Plan's illustration of its requirements and intended development of

Bruce Beach is attached hereto as Exhibit A and incorporated herein by reference.

30. At all times relevant hereto, Bruce Beach has been zoned as Waterfront

Redevelopment District ("WRD") under the City's Land Development Code, subject in all

respects to the ordinances pertaining to such classification.

31. The WRD classification permits a variety of residential, office and

commercial uses.

32. The WRD classification does not permit the industrial use called for by the

Lease (defined below).

33. At all times relevant hereto, Bruce Beach has been classified as a

Redevelopment District under the City's future land use classification of its

Comprehensive Plan.

34. The Redevelopment District classification permits a variety of residential,

office and commercial uses.

3 5. The Redevelopment District classification does not permit the industrial use

called for by the Lease.

36. The Comprehensive Plan further requires the City to undertake

redevelopment projects as outlined in the Plan.

37. Lindemann is, and has since 1994 been, an owner of certain real property in

Escambia County, Florida commonly known as 24 N. Palafox Street, Pensacola, Florida

("Lindemann Property").

38. The Lindemann Property is located within the Redevelopment Area.



39. The Lindeman Property is in the immediate vicinity of Bruce Beach, and

less than one mile separates the properties.

40. Lindemann operates his commercial business out of the Lindemann

property.

41. Lindemann purchased and continues to own the Lindeman Property in

reliance on it being located within the Redevelopment Area and subject to the rights,

limitations and benefits conferred by the Act.

42. Holzworth is, and has since March, 2017 been, an owner of certain real

property in Escambia County, Florida commonly known as 729 W. Zarragossa Street,

Pensacola, Florida ("Holzworth Property").

43. The Holzworth Property is located within the Redevelopment Area.

44. Holzworth purchased the Holzworth Property without knowledge of the

Lease or proposed Hatchery, and with the intention to constmct his retirement home upon

the site.

45, The Holzworth Property is in the immediate vicinity ofBruce Beach, and

less than 1/10 of a mile separates the properties.

46. Holzworth purchased and has continued to own the Holzworth Property in

reliance on it being located within the Redevelopment Area and subject to the rights,

limitations and benefits conferred by the Act.

47. The City, as landlord, and the Commission, as tenant, purported to enter

into that certain Lease Agreement for Bruce Beach dated May 12, 2014 (the "Lease"),

whereby the Commission agreed to construct and maintain the Florida Gulf Coast Marine



Fisheries Hatchery/Enhancement Center ("Hatchery"). A tme and accurate copy of the

purported Lease is attached hereto as Exhibit B and incorporated herein by reference.

48. The City and Commission are tax-exempt entities.

49. The Lease requires Bruce Beach to be used as an industrial fish hatchery by

calling for, among other things:

a. Production of 5,000,000 fish annually;

b. Discharge of waste and other biologic material from 5,000,000 fish annually

into 3 acres of outdoor effluent holding ponds, with the wastewater to be

ultimately discharged into Pensacola Bay; and

c. An industrial wastewater permit from the Florida Department of Environmental

Protection to permit such production and discharge.

50. The Pensacola City Council approved the purported Lease on behalf of the

City at or about the May 8, 2014 Pensacola City Council meeting.

51. The purported Lease was not signed by the mayor of the City as called for

by its terms.

52. The CRA neither approved nor signed the purported Lease.

53. The purported Lease is for a 30-year term with an annual rent payment due

to the City of $50.

54. As of the date of the purported Lease, the assessed value ofBruce Beach in

Escambia County was $6,959,217.

55. No public hearing was conducted regarding the disparity between the value

of Bruce Beach relative to the rental payment called for under the purported Lease, as

required under Section 163.380(2) of the Act.



56. The public notice and invitation for proposals required by Section

163.380(3) of the Act were not provided prior to the City's attempted execution of the

purported Lease.

57. Because public notice and invitation for proposals from private developers

were not provided as required under the Act and because it was instead conveyed to the

tax-exempt Commission, Bmce Beach will produce no ad valorem tax revenues for the

Trust Fund.

58. Section 20 of the purported Lease relevantly provides as follows:

... Commission shall commence construction on the [Hatchery], the

public waterfront access and public recreation facilities no later than

three (3) years following the execution date of this Lease. Should

Commission fail to commence construction, or become

reasonably aware of the inability to commence construction, on

or before three (3) years of the execution date of this Lease, the

Commission hereby expressly agrees to immediately forfeit all

property interests and any rights under this Lease and

occupation of the Premises and the Lease shall be void (emphasis

added).

59. May 12,2017 was the Commission's construction commencement deadline

under the terms of the purported Lease.

60. Construction at Bmce Beach has not commenced.

61. Development and use of Bmce Beach in accordance with the terms of the

Lease will not only violate state and local laws and regulations at every level (including,

without limitation, the Act, the Plan, and the City's Land Development Code, zoning, and

Comprehensive Plan), but, it will also (a) preclude the development of a viable and legal

project upon Bmce Beach consistent with redevelopment requirements of the Act, (b)

contravene the Act's fundamental objective to preserve and enhance the tax base within

the Redevelopment Area, and (c) result in the loss of millions of dollars in tax increment



revenue, and thus the corresponding loss in redevelopment investment in the

Redevelopment Area, over the life of the Lease - all to the detriment of the Property

Owners as property owners within the Redevelopment Area.

62. As a result of the City, the CRA and Commission's violations of laws and

regulations, the Property Owners have and will continue to suffer special injuries due to

the Lease, different in kind and degree than the general public.

63. Examples of the Property Owners' special injuries include, but are not

limited to the following:

a. Damage to their health, safety, morals, welfare, expectations, investments and

quality of life due to the lost Tmst Fund revenues over the life of the Lease and

related loss of redevelopment investments to combat the spread of slums and

blight in the Redevelopment Area;

b. Damage to their property values due to Bruce Beach being conveyed for nearly

$7,000,000 below its assessed value;

c. Damage to their property values due to the installation and operation of an

industrial fish hatchery on Bruce Beach;

d. Damage to their health, safety, morals, welfare, expectations, investments and

quality of life due the discharge of waste from 5,000,000 fish annually into

outdoor effluent holding ponds and ultimately into Pensacola Bay; and

e. Damage to their health, safety, morals, welfare and quality of life due to the

lack of accountability of their government officials' disregard for the rules

imposed upon them by the City and State regarding the Redevelopment Area.

64. There is a bona fide, actual present and practical need for a declaration from

the Court as to the matters set forth herein.

65. A declaration as to the matters set forth herein will deal with a present,

ascertained or ascertainable state of facts or present controversy as to a state of facts.

66. Immunities, powers, privileges or rights of the Property Owners are

dependent upon the facts or law applicable to the facts.
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67. The parties hereto have actual, present adverse and antagonistic interests in

the subject matter of this case, either in fact or law.

68. The City, CRA and Commission are the parties who have, or reasonably

may have, an actual, present adverse interest in the subject matter of this action, and are,

or will be, before the Court by proper process.

69. The relief sought herein is not merely the giving of legal advice by the Court

or to answer questions propounded from curiosity.

70. The Property Owners also seek injunctive relief herein to protect themselves

from irreparable injury for which there is no adequate remedy at law.

Count I - The Lease is void as an improperly enacted zoning amendment

71. Paragraphs I -70 are hereby realleged and incorporated herein by reference.

72. The Lease requires Bruce Beach be used in a manner which violates the

City's Land Development Code and zoning, including, without limitation, the land use

requirements of the WRD classification.

73. The City's Land Development Code, including but not limited to Section

12-12-3, outlines the steps it must follow to enact a zoning amendment. Those steps

include, but are in no way limited to, providing public notice and conducting hearings.

74. The City failed to provide the public notice, hold the public hearings or

otherwise follow the steps required to effectively amend Bruce Beach's WRD zoning

classification.

75. Instead, the Lease constitutes the City's unauthorized and illegal zoning

action to rezone Bruce Beach, in abdication of its obligations to its citizens and to permit

the otherwise unlawful uses and development required under the terms of the Lease.

11



76. The Property Owners have standing to bring this claim as residents, citizens

and property owners affected by the City's attempted rezoning ofBruce Beach.

77. The Lease constitutes an improperly enacted and therefore void zoning

amendment.

WHEREFORE, the Property Owners respectfully request the Court enter its

judgment declaring the purported Lease void; enjoining the City, the CRA and the

Commission from proceeding under the terms of the purported Lease; and granting the

Property Owners all further relief just and proper in the premises.

Count II - The Lease is void as an improperly enacted amendment to the City's

Land Development Code

78. Paragraphs 1-70 are hereby realleged and incorporated herein by reference.

79. The Lease requires Bruce Beach be used in a manner which violates the

City's Land Development Code and zoning, including, without limitation, the land use

requirements of the WRD classification.

80. The City's Land Development Code, including but not limited to Section

12-12-3, outlines the steps it must follow to amend its Land Development Code. Those

steps include, but are in no way limited to, providing public notice and conducting hearings.

81. The City failed to provide the public notice, hold the public hearings or

otherwise follow the steps required to effectively amend its Land Development Code to

permit the uses required under the terms of the Lease.

82. Instead, the Lease constitutes the City's unauthorized and illegal zoning

action to amend its Land Development Code, in abdication of its obligations to its citizens

and to permit the otherwise unlawful uses and development required under the terms of the

Lease.
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83. The Property Owners have standing to bring this claim as residents, citizens

and property owners affected by the City's attempted amendment to its Land Development

Code.

84. The Lease constitutes an improperly enacted and therefore void amendment

to the City's Land Development Code.

WHEREFORE, the Property Owners respectfully request the Court enter its

judgment declaring the purported Lease void; enjoining the City, the CRA. and the

Commission from proceeding under the terms of the purported Lease; and granting the

Property Owners all further relief just and proper in the premises.

Count III - The Lease is void as an improperly enacted variance from the

regulations of the Waterfront Redevelopment District

85. Paragraphs 1 -70 are hereby realleged and incorporated herein by reference.

86. The Lease requires Bruce Beach be used in a manner which violates the

City's Land Development Code and zoning, including, without limitation, the land use

requirements of the WRD classification.

87. The City's Land Development Code, including but not limited to Section

12-13-2, outlines the steps it must follow to obtain a variance from the regulations of the

Waterfront Redevelopment District. Those steps include, but are in no way limited to,

providing public notice and conducting hearings.

88. The City failed to provide the public notice, hold the public hearings or

otherwise follow the steps required to effectively obtain a variance from the regulations of

the Waterfront Redevelopment District to permit the uses required under the terms of the

Lease.

13



89. Instead, the Lease constitutes the City's unauthorized and illegal zoning

action to obtain a variance from the regulations of the Waterfront Redevelopment District,

in abdication of its obligations to its citizens and to permit the otherwise unlawful uses and

development required under the terms of the Lease.

90. The Property Owners have standing to bring this claim as residents, citizens

and property owners affected by the City's attempted variance from the regulations of the

Waterfront Redevelopment District.

91. The Lease constitutes an improperly enacted and therefore void variance

from the regulations of the Waterfront Redevelopment District.

WHEREFORE, the Property Owners respectfully request the Court enter its

judgment declaring the purported Lease void; enjoining the City, the CRA and the

Commission from proceeding under the terms of the purported Lease; and granting the

Property Owners all further relief just and proper in the premises.

Count IV - The Lease is void as an improperly enacted amendment to the City's

Comprehensive Plan

92. Paragraphs 1 -70 are hereby realleged and incorporated herein by reference.

93. The Lease requires Bmce Beach be used in a manner which violates the

City's Comprehensive Plan, including, without limitation, the requirements (a) of the

Redevelopment District future land use classification, and (b) that redevelopment be

undertaken in accordance with the Plan.

94. The City's Land Development Code, including but not limited to Section

12-12-3, outlines the steps it must follow to amend its Comprehensive Plan (including its

future land use maps). Those steps include, but are in no way limited to, providing public

notice and conducting hearings.

14



95. The City failed to provide the public notice, hold the public hearings or

otherwise follow the steps required to effectively amend its Comprehensive Plan (including

its future land use maps) to permit the uses required under the terms of the Lease.

96. Instead, the Lease constitutes the City's unauthorized and illegal zoning

action to amend its Comprehensive Plan, in abdication of its obligations to its citizens and

to permit the otherwise unlawful uses and development required under the terms of the

Lease.

97. The Property Owners have standing to bring this claim as residents, citizens

and property owners affected by the City's attempted amendment to its Comprehensive

Plan.

98. The Lease constitutes an improperly enacted and therefore void amendment

to the City's Comprehensive Plan.

WHEREFORE, the Property Owners respectfully request the Court enter its

judgment declaring the purported Lease void; enjoining the City, the CRA and the

Commission from proceeding under the terms of the purported Lease; and granting the

Property Owners all further relief just and proper in the premises.

Count V - The Lease is void as an improperly enacted amendment to the Plan

99. Paragraphs 1-70 are hereby realleged and incorporated herein by reference.

100. The Plan serves as an overlay zoning district, enumerating additional

development and use requirements for the Redevelopment Area pursuant to the Act.

101. The Lease requires Bruce Beach be developed and used in a manner which

violates the Plan.
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102. Section 163.361 of the Act outlines the steps the City and CRA must follow

to amend the Plan. Those steps include, but are in no way limited to, providing public

notice and conducting hearings.

103. The City and CRA failed to provide the public notice, hold the public

hearings or otherwise follow the steps required to effectively amend the Plan to permit the

uses required under the terms of the Lease.

104. Instead, the Lease constitutes the City's unauthorized and illegal zoning

action to amend its Plan, in abdication of its obligations to its citizens and to permit the

otherwise unlawful uses and development required under the terms of the Lease.

105. The Property Owners have standing to bring this claim as residents, citizens

and property owners affected by the City and the CRA's attempted amendment to the Plan.

106. The Lease constitutes an improperly enacted and therefore void amendment

to the Plan.

WHEREFORE, the Property Owners respectfully request the Court enter its

judgment declaring the purported Lease void; enjoining the City, the CRA and the

Commission from proceeding under the terms of the purported Lease; and granting the

Property Owners all further relief just and proper in the premises.

Count VI - The Lease is void as anilleeal contract

107. Paragraphs I -70 are hereby realleged and incorporated herein by reference.

108. The Lease requires Bmce Beach be used in a manner which violates the

City's Land Development Code and zoning, including, without limitation, the land use

requirements of the WRD classification.
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109. The Lease requires Bruce Beach be used in a manner which violates the

City's Comprehensive Plan, including, without limitation, the requirements (a) of the

Redevelopment District future land use classification, and (b) that redevelopment be

undertaken in accordance with the Plan.

110. The Lease violates the Act by, among other things:

a. calling for a development and use in conflict with the Plan;

b. attempting to dispose of Bmce Beach for less than its fair value without the City

having first provided the duly noticed public hearing required by Section

163.380(2) of the Act; and

c. attempting to convey Bruce Beach without the City having first provided the

public notice and invitation for proposals required under Section 163.380(3) of

the Act.

111. The Lease was executed in dereliction of the City's and Commission's

duties to act within the bounds of existing laws and regulations, and, as such, is void.

112. The Property Owners have standing to bring this claim, as outlined in the

General Allegations above, including but not limited to, Paragraphs 61-63.

WHEREFORE, the Property Owners respectfully request the Court enter its

judgment declaring the purported Lease void; enjoining the City, the CRA and the

Commission from proceeding under the terms of the purported Lease; and granting the

Property Owners all further relief just and proper in the premises.

Count VII - The Commission's use ofBruce Beach required under the Lease is

illeeal

113. Paragraphs 1 -70 are hereby realleged and incorporated herein by reference.

114. Section 163.380 of the Act prohibits the Commission from devoting Bruce

Beach to uses other than those specified in the Plan.
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115. The industrial fish hatchery required under the Lease is not permitted within

the Plan, but rather stands in direct conflict with the mixed-use development required under

the Plan.

116. Similarly, the industrial fish hatchery required under the Lease stands in

violation of the City's Land Development Code, zoning, and Comprehensive Plan, as

outlined above.

117. The Commission's use of Bruce Beach required under the Lease stands in

violation of the Act, the Plan, the City's Land Development Code, zoning and

Comprehensive Plan.

118. Construction and operation of the Hatchery will require the Commission to

spend over $18,000,000 allocated for the benefit of Gulf Coast residents affected by the

BP Oil Spill. Such expenditure will not remedy the ongoing violations of the Act, the Plan,

or the City's Land Development Code, zoning or Comprehensive Plan, but will rather

constitute sunk costs into an illegal enterprise.

119. The Commission's use of Bruce Beach required under the Lease would

likewise constitute an event of default under the terms of the Lease itself, including,

without limitation, the provisions of Section 31:

"Section 31. Compliance with Government. The Commission shall comply

with and shall cause its officers, employees, agents, invitees, guests,

contractors and any other persons over whom it has control (including, but

not limited to all persons invited or welcomed by the Commission for any

purpose) to comply with all applicable municipal, state and federal laws,

ordinances, and rules and regulations."

120. The Property Owners have standing to bring this claim, as outlined in the

General Allegations above, including but not limited to, Paragraphs 61-63.
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WHEREFORE, the Property Owners respectfully request the Court enter its

judgment declaring the Commission's use ofBruce Beach required under the Lease to be

in violation of the Act, the Plan, and the City's Land Development Code, zoning and

Comprehensive Plan; enjoining the Commission from proceeding under the terms of the

purported Lease; and granting the Property Owners all further relief just and proper in the

premises.

Count VIII - The Lease is void by its terms

121. Paragraphs 1 -70 are hereby realleged and incorporated herein by reference.

122. The Commission failed to commence construction as required under the

terms of the Lease.

123. Because of such failure, under the express terms of Section 20 of the Lease,

referenced above, the Lease became void as of May 12, 2017.

124. The Property Owners have standing to bring this claim, as outlined in the

General Allegations above, including but not limited to, Paragraphs 61-63.

WHEREFORE, the Property Owners respectfully request the Court enter its

judgment declaring the Lease to be void by its terms, ordering the Commission to

immediately forfeit all property interests and any rights under the Lease and occupation of

Bruce Beach, and granting the Property Owners all further relief just and proper in the

premises.

Respectfully submitted,

Robert A. Emmanuel

Fla. Bar. No. 283797

Adam C. Cobb
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Florida Bar No. 0124642

Emmanuel, Sheppard and Condon

30 South Spring Street

Pensacola, FL 32502

Phone: 850-433-6581

Fax: 850-434-7163

rae(g),esclaw.com, acobb(a),esclaw.com

Attorneys for the Property Owners
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