
April 9, 2021 
 
 
VIA EMAIL AND CERTIFIED MAIL 
Florida Department of Revenue 
Executive Director Jim Zingale 
5050 West Tennessee Street Tallahassee, FL 32399-0100 
jim.zingale@floridarevenue.com 
 
Escambia Board of County Commissioners  
County Administrator Janice P. Gilley 
221 Palafox Place, Ste. 420 
Pensacola, FL 32502 
admin@myescambia.com 
 
 Re: Escambia County Development Council Unauthorized Expenditure Report 
 
Dear Dr. Zingale and Ms. Gilley,  
 
 Pursuant to section 125.0104(4)(3), Florida Statutes, and section 90-51(c), Escambia 
County Ordinance, the Escambia County Tourist Development Council (the “TDC”) submits this 
report to the Florida Department of Revenue (“DOR”) and the Escambia County Board of County 
Commissioners (the “Board”) (1) detailing expenditures of revenues from the tourist development 
tax revenue trust fund that the TDC believes may fall outside of the allowable uses of these funds, 
enumerated in the Local Option Tourist Development Act, section 125.0104, Florida Statutes; and 
(2) requesting the appointment of a neutral, third-party auditor, such as the Florida Auditor 
General, to confirm that the Board’s uses of these funds are authorized. 
 
Background 
 
 The Local Option Tourist Development Act authorizes counties to impose a tax on short-
term rentals of living quarters or accommodations within the county (the “TDT”) and to use the 
funds collected for tourist development. Section 90-31, et seq, Escambia County Ordinance, was 
enacted pursuant to section 125.0104, and governs the TDT in Escambia County.  
 
 Section 90-56, Escambia County Ordinance, provides that TDT revenues may only be used 
in accordance with the Local Option Tourist Development Act, and to cover the costs of 
administration of the TDT by the clerk of the circuit court (the “Clerk”). As is relevant here, 
authorized expenditures under section 125.0104(5), Florida Statutes, are limited to: 
 

• Acquiring, constructing, extending, enlarging, remodeling, repairing, improving, 
maintaining, operating, or promoting publicly owned and operated convention centers, 
sports stadiums, sports arenas, coliseums, or auditoriums; auditoriums that are publicly 
owned but are operated by organizations that are exempt from federal taxation and open to 
the public; aquariums or museums that are publicly owned and operated or owned and 
operated by not-for-profit organizations and open to the public; 
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• Promoting zoological parks that are publicly owned and operated or owned and operated 

by not-for-profit organizations and open to the public; 
 

• Promoting and advertising tourism in this state and nationally and internationally; 
 

• Funding convention bureaus, tourist bureaus, tourist information centers, and news bureaus 
as county agencies or by contract with the chambers of commerce or similar associations 
in the county, which may include any indirect administrative costs for services performed 
by the county on behalf of the promotion agency; 
 

• Financing beach park facilities, or beach, channel, estuary, or lagoon improvement, 
maintenance, renourishment, restoration, and erosion control, including construction of 
beach groins and shoreline protection, enhancement, cleanup, or restoration of inland lakes 
and rivers to which there is public access as those uses relate to the physical preservation 
of the beach, shoreline, channel, estuary, lagoon, or inland lake or river; 
 

• Acquiring, constructing, extending, enlarging, remodeling, repairing, improving, 
maintaining, operating, or financing public facilities, subject to certain limitations; 
 

• Acquiring, constructing, extending, enlarging, remodeling, repairing, improving, 
maintaining, operating, or promoting one or more zoological parks, fishing piers or nature 
centers which are publicly owned and operated or owned and operated by not-for-profit 
organizations and open to the public. 

 
It is well-established that any use of TDT revenues for a purpose not expressly authorized 

by the Local Option Tourist Development Act is expressly prohibited. See § 125.0104(5)(e), Fla. 
Stat.; see also Fla. Att’y Gen. Op. 2016-18 (December 5, 2016) (noting “[w]hen there is doubt as 
to whether the Legislature has expressly authorized a particular exercise of taxation power, such 
doubt must be resolved against the local government imposing the tax”).  

 
 The TDC is the advisory council to the Board regarding the TDT. The TDC was created in 
accordance with the Local Option Tourist Development Act, through Escambia County Ordinance 
77-34 (later revised by County Ordinance 89-7), and is responsible for, among other things, 
reviewing all expenditures of TDT revenue and reporting unauthorized expenditures to the 
Department and the Board. The TDC submits this letter to fulfill its reporting obligations, pursuant 
to the Local Option Tourist Development Act and Escambia County Ordinance. 
 
Findings 
 

I. The 3% Administration Fee Retained by the Clerk  
 

Section 125.0104(10)(b)5, provides “[a] portion of the [TDT] tax collected may be retained 
by the county for costs of administration, but such portion shall not exceed 3 percent of 
collections.” That the plain language of the statute permits a county to retain up to three percent of 
TDT collections is significant. It is intuitive that the statute requires that any amount retained by 
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the county correspond to actual costs; otherwise the statute would simply read: “the county may 
retain 3 percent of TDT collections for costs of administration.”   
 

Section 90-56(b), Escambia County Ordinance, provides: “[a] total of three percent of such 
tax collected in this division shall be retained for costs of administration.”  This flat administration 
fee is contrary to the plain language of the statute. Section 125.0104, Florida Statutes, permits a 
maximum of three percent for administrative costs, rather than a flat-fee arrangement equaling 
three percent of TDT revenues collected. For comparison, if the Board had elected to delegate 
collection and administration of the TDT to the Department, the Department would be limited to 
retaining only those costs of administration that are “solely and directly attributable to auditing, 
assessing, collecting, processing, and enforcing payments of delinquent taxes authorized in this 
[section 125.0104].” § 125.0104(10)(c), Fla. Stat.  

 
The Board must demonstrate a reasonable connection between the three percent retained 

by the Clerk and the actual costs incurred in administering the tax. Absent support for the amount 
being assessed, the Clerk may be retaining TDT collections for administrative costs in excess of 
the actual costs. Any amount of TDT revenues retained for administration of the TDT that exceeds 
actual administrative costs is unauthorized and must be reduced accordingly.  

 
II. The 5% Indirect Administration Charge Retained by the Board  

 
Section 125.0104(5)(a)(4), states that TDT funds may be used “[t]o fund convention 

bureaus, tourist bureaus, tourist information centers, and news bureaus as county agencies or by 
contract with the chambers of commerce or similar associations in the county, which may include 
any indirect administrative costs for services performed by the county on behalf of the promotion 
agency.” There is no indication as to what percentage of TDT funds can be retained for indirect 
administrative costs. Consequently, a plain reading of the statute confirms that any amount retained 
must be tied to actual costs.  

 
It has been the Board’s practice to allocate a flat-fee of 5% of the TDC’s total budget to 

indirect costs purportedly performed by the Board on behalf of the TDC. However, according to 
the Board’s Office of Management and Budget, the Board has not adopted any policies or 
procedures for calculating the indirect administrative costs charged to the TDC for services 
performed by the Board.   

 
Again, any use of TDT revenues collected for a purpose not expressly authorized by section 

125.0104, Florida Statutes, is expressly prohibited. See § 125.0104(5)(e), Fla. Stat. Thus, to the 
extent the Board is charging the TDC for costs not actually incurred for performing indirect 
administrative functions on behalf of the TDC, the expenditure is unauthorized.1   

 
III. Turtle Nest and Marine Resource Expenditures  

                                                
1 See also State of Florida Auditor General Report No. 2017-123, Walton County Board Of County Commissioners, 
Clerk Of The Circuit Court, And Use Of Funds Related To The Deepwater Horizon Oil Spill p.12 (March 2017), 
available at https://flauditor.gov/pages/pdf_files/2017-123.pdf (recommending that the Walton County Board of 
County Commissioners adopt an appropriate methodology and establish written procedures for calculating indirect 
administrative charges to the Walton County Tourist Development Council).  
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Section 125.0104(5), in relevant part,  permits counties to use TDT funds to: 

 
[F]inance beach park facilities, or beach, channel, estuary, or lagoon improvement, 
maintenance, renourishment, restoration, and erosion control, including 
construction of beach groins and shoreline protection, enhancement, cleanup, or 
restoration of inland lakes and rivers to which there is public access as those uses 
relate to the physical preservation of the beach, shoreline, channel, estuary, lagoon, 
or inland lake or river . . . 
 
*** 
 
[A]cquire, construct, extend, enlarge, remodel, repair, improve, maintain, operate, 
or promote one or more zoological parks, fishing piers or nature centers which are 
publicly owned and operated or owned and operated by not-for-profit organizations 
and open to the public. 
 
The plain language of the statute necessarily limits what can be included as 

authorized expenditures under these provisions. For example, expenditures related to beach 
maintenance or restoration must “relate to the physical preservation of the beach.” 
§ 125.0104(5)(a)5, Fla. Stat. Applying this language the Florida Attorney General’s office 
(“AGO”) has concluded that TDT funds may be used to purchase all-terrain vehicles only 
if the primary purpose is to prevent erosion damage or to provide protection to the beach 
dune system, as opposed to general law enforcement or citizen and tourist safety. See Op. 
Att’y Gen. Fla. 92-66 (September 11, 1992). Similarly, the AGO found it was “highly 
questionable” to use TDT funds to stock publicly accessible freshwater county lakes with 
native freshwater game fish because it did not relate to the alteration or enhancement of the 
physical aspects of inland lakes and river. Op. Att’y Gen. Fla. 2010-09 (March 3, 2010).  

 
Moreover, expenditures related to a nature center must, in fact, relate to a nature 

center that is publicly owned and operated. § 125.0104(5)(b), Fla. Stat. The AGO has 
opined that “[u]se of the word ‘center’ connotes a point around which things revolve: a 
focal point for attraction, concentration, or activity.” See Op. Att’y Gen. Fla. 2019-02 
(March 12, 2019). Applying this definition, the AGO concluded that a scenic highway is 
not a nature center. Id.  

 
Here, the Board’s expenditures as it relates to turtle nest monitoring and certain 

purchases for the Marine Resources Department appear to fall outside of the enumerated 
uses authorized under section 125.0104(5). More specifically, the Board made 
unauthorized expenditures for: 

 
• Vibrio testing ($60k/year); 
• Landscape maintenance costs at Pensacola Beach ($125k/year); 
• Purchasing “Gator” ATVs for turtle nest monitoring (Smith Tractor) 

($74k); 
• Paying temporary staff for turtle nest monitoring (Blue Arbor) ($22k); 
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• Paying the salary and benefits of the Marine Resource Department Director 
and other staff ($185k); 

• Purchasing a truck for the Marine Resources Department (Duval Ford) ($28k); 
• Purchasing other items for the Marine Resources Department including, but 

not limited to travel, boat storage and fuel, electronic equipment and other 
miscellaneous supplies and parts for boats, soap, sunscreen, batteries, phone 
cases, office supplies, construction and maintenance supplies; 

• Paying an artist for a memorial reef in honor of a deceased county 
employee; 

 
A copy of the Clerk’s three-year desk audit, detailing some of these expenditures 

is attached. Additional supporting detail can be provided upon request. 
 
The TDC does not dispute that at least some of these expenditures, such as 

reasonable costs of turtle nest monitoring, may have a salutary public purpose. The fact 
remains, however, that these purchases do not appear to relate to the physical preservation 
of a beach, shoreline, channel, estuary, lagoon, or inland lake or river, nor do they relate to 
a nature “center,” or any other authorized expenditure outlined in section 125.0104(5).   

 
Conclusion 
 
 In light of the above findings, the TDC respectfully requests that the Board and the 
Department jointly refer this matter to the Florida Auditor General, so that a third-party 
neutral can further evaluate the issues stated herein. A copy of this letter has been sent to 
the Florida Auditor General and the Joint Legislative Auditing Committee in the hope that, 
in the event the Board declines to review the issue of whether its uses of TDT funds comply 
with directives of the Florida Legislature, the Joint Legislative Auditing Committee will 
nonetheless order an investigation of this important matter. 
 
 

Sincerely, 
 
 
 

David M. Bear 
Chairman 
Escambia County Tourist Development Council 

CC: 
 
Florida Auditor General 
Sherrill F. Norman 
111 West Madison Street, Ste. G74   
Tallahassee, FL 32399-1450 
sherrillnorman@aud.state.fl.us 
 
Joint Legislative Auditing Committee 
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111 W. Madison Street 
Tallahassee, FL 32399-1400 
jlac@leg.state.fl.us 
 
Florida Department of Revenue  
General Counsel Mark Hamilton 
P. O. Box 6668 
Tallahassee, FL 32314-6668 
mark.hamilton@floridarevenue.com 
 
Commissioner Jeff Bergosh 
221 Palafox Place, Ste. 400,  
Pensacola, FL 32502 
district1@myescambia.com 
 
Commissioner Doug Underhill 
221 Palafox Place, Ste. 400,  
Pensacola, FL 32502 
district2@myescambia.com 
 
Commissioner Lumon May 
221 Palafox Place, Ste. 400,  
Pensacola, FL 32502 
district3@myescambia.com 
 
Commissioner Robert Bender 
221 Palafox Place, Ste. 400,  
Pensacola, FL 32502 
district4@myescambia.com 
 
Commissioner Steven Barry 
221 Palafox Place, Ste. 400,  
Pensacola, FL 32502 
district5@myescambia.com 
 
Escambia County Attorney  
Alison Rogers 
221 Palafox Place, Ste. 430 
Pensacola, FL 32502 
legal@myescambia.com 
 


