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September 29, 2021 

 
 

Via	e‐mail	to	mdannheisser@dannheisserlaw.com 
 
Matt E. Dannheisser, Esq.  
Law Offices of Matt E. Dannheisser 
504 N. Baylen St.  
Pensacola, FL 32501 
 

Re:	 Escambia	County’s	401(a)	Program	
 
Dear Matt: 
 
  As you know, we have been retained by the Board of County Commissioners to 
represent them in the ongoing dispute regarding the County’s “401(a) program,” the 
retirement program for certain county personnel. As you also know, this issue arose when 
Pam Childers, the Escambia County Clerk and Comptroller (hereinafter the “Clerk”), 
questioned the legal basis to maintain this plan, which has been in place since 1997. 

 As some background and general reference, Florida employees—including elected 
officials like the County Commissioners—have the right to participate in the Florida 
Retirement System, which is sponsored by the State Board of Administration. When an 
employee chooses this option, his or her employer is required to make a coordinated 
contribution into the same fund. It is the employee’s right to have that money contributed 
to the plan on his or her behalf. Decades ago, the County established an alternative system 
for certain employees, which includes the Board of County Commissioners. Under this plan, 
rather than having the money go into the state’s pool, contributions are made under a 
contract dating back to the late 1990s with the International City/County Management 
Association Retirement Corporation, or “ICMA.” ICMA’s whole function has been to help 
local governments manage such plans, and it is a large and well-known company in its 
space. (Recently, ICMA changed its trade name to MissionSquare but ICMA remains its legal 
name.)  

Escambia	County	contributes	the	exact	same	amount	of	money	to	ICMA	plans	
as	 it	would	 if	participants	had	chosen	 the	Florida	Retirement	System. The County’s 
program is known as a “401(a) program” because Section 401 of the Internal Revenue Code 
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authorizes this arrangement. (Section 401 also authorizes the better-known “401(k)” 
plans.) 

It is clear that the County’s 401(a) program is fully authorized by state and federal 
law. It was created in 1997, decades before the current Board was elected, and has stood 
unchallenged until now. This program is just like retirement programs maintained by other 
Florida counties. The Clerk has been a part of administering it for years. The program is 
legally sound, and we request that the Clerk withdraw her objections and continue making 
contributions under the contract as required in her capacity as Clerk and Comptroller.  

The Clerk’s most recent statement on this program is contained in the September 3, 
2021 letter from Codey Leigh (attached for your reference). We strongly disagree with the 
Clerk’s position. The program rests on a firm legal basis, including but not limited to: 

 First, Escambia County is a home-rule county, which means that under the Florida 
Constitution, it has broad powers to act within its good judgment, not inconsistent 
with state law. Fla. Const. art. VIII, section 1(f). So long as the Legislature has not 
taken a subject away from the County’s scope of authority, the County retains the 
right to act on that subject. See	 Speer	 v.	Olsen, 367 So. 2d 207 (Fla. 1978). So we 
begin with the presumption that the program is authorized because it isn’t 
forbidden. 

 Second, there is no statute taking this subject out of the County’s scope of authority 
or restricting the County’s authority to maintain a supplemental retirement 
program like its 401(a) program.  

 The only statute of any plausible relevance is Section 121.182, Fla. Stat., which the 
Clerk raised in the September 3 letter. But in fact, Section 121.182 expressly	
authorizes the County’s 401(a) program. The law states: “Municipalities and 
counties are authorized to invest funds, purchase annuities, or provide local 
supplemental retirement programs for purposes of providing annuities for city or 
county personnel.” That is what the County has been doing since its inception in 
1997. 

 The Clerk does not challenge the fact that the plan also complies with federal law, in 
that the distributions will ultimately be made in accordance with Section 401(a) of 
the Internal Revenue Code.  

Our opinion is also consistent with the July 21, 2021 opinion letter by an outside law 
firm, Allen Norton & Blue, which analyzed the same issues and came to the same 
conclusion. I am attaching that letter too. 

 The Clerk argues that a different part of Section 121.182 ties the County’s hands, 
making its 401(a) plan improper. This is simply incorrect. She cites irrelevant parts of that 
law which authorize local governments to “purchase retirement annuities [] for county 
personnel 50 years of age or older with 25 or more years of creditable service.” That has 
nothing to do with the other part of the statute—which expressly authorizes supplemental 
retirement programs for county personnel. The express authority to have a 401(a) plan is 
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not canceled out by the irrelevant part the Clerk cites. Indeed it’s not unusual for statutes to 
do multiple things or even address multiple subjects.  

  Moreover, the Clerk has found the 401(a) program authorized by law for years. The 
Clerk has been responsible for making contribution payments to the County’s outside 
401(a) administrator for years. Why the Clerk has recently changed her opinion about the 
legality of her own past actions is not something we will address in this letter. But it is 
worth noting that she made such payments in the past because she was authorized by law 
to make them. However, to the extent the Clerk continues to maintain her past or future 
payments were unauthorized, it is worth noting that the Clerk would be personally liable if 
she made any unauthorized payments in the past. See	 Section 129.09, Fla. Stat. (which 
provides that the Clerk “shall be personally liable” for unauthorized charges paid).  

  The Clerk’s letter generally references Florida Attorney General opinions that 
supposedly support the Clerk’s view, but the Clerk makes no citation to any specific opinion 
letter. So, we did our own search. There is nothing we could find in the Florida Attorney 
General Advisory Legal Opinion database on Section 121.182, or touching on the legality of 
having a contract with ICMA. In our view, the fact that no one has ever made an issue of 
such a plan, and that no such complaint has ever crossed the Attorney General’s desk, is 
telling. The Attorney General hasn’t opined on this because the statute is clear and the plan 
is straightforward. 

 Precedent from other Florida jurisdictions supports the existence of Escambia 
County’s program; Escambia County isn’t alone here. Numerous other Florida counties and 
municipalities have similar 401(a) programs in which elected officials are eligible to 
participate. These programs are also administered by ICMA or other management 
companies such as Nationwide. The Clerk has not identified any legal challenges to these 
existing programs. 

Once again, it’s important to note that the County’s plan does not cost Escambia 
County or its taxpayers a dime more than the default option, the Florida Retirement 
System. Whether a Commissioner selects the County’s plan or the Florida Retirement 
System, the County pays exactly the same amount out as a contribution. That’s because the 
County properly has set its contribution level for the 401(a) plan to be identical to what it 
would otherwise pay the FRS. So this is not a case where the 401(a) plan creates a special 
pool of funds or an additional burden on taxpayers. Moreover, with many FRS scenarios, 
there is a lifetime annuity option—which is entirely permissible for personnel to select—
but that option can cost taxpayers significantly more than the 401(a) plan. That’s because it 
can require lifetime annuity payments to both a commissioner and their surviving spouse. 
The County’s 401(a) plan doesn’t give participants that option. The County’s 401(a) 
program is a more efficient private option that avoids dangers of uncertain future liability 
and funding while keeping control and oversight of the retirement contributions right here 
in Escambia County—as opposed to sending them to Tallahassee. 

Based on this analysis, we request the Clerk to drop any remaining objections and 
continue making contributions as required in her capacity as Clerk and Comptroller. 



4 

The Clerk suggested that if this dispute isn’t resolved, we might turn to chapter 164, 
Fla. Stat., which creates a process for certain government disputes. However, this statute 
does not apply. The Clerk is not a covered entity under the language of the statute as the 
Clerk is not a local government, a city, a county, or a governing body. This is supported by 
Florida Attorney General Advisory Legal Opinions. See,	 e.g., AGO 91-90, Settlement of 
Governmental Disputes (Nov. 27, 1991). Even if the Clerk were covered, Section 
164.1041(2) states that if “significant legal rights” would be compromised by the 
procedure, then covered entities can proceed to court without engaging in this mediation 
procedure. 

Making payments under a contract entered into by the County Commissioners is a 
ministerial act. The Clerk does not possess the authority to pick and choose which 
contracts she will uphold. As an example, the Clerk could not legally refuse to make 
payments under a road construction contract just because the Clerk did not like the 
contractor or the terms of the contract. 

The Board has every right to proceed with litigation now. We are prepared to file a 
lawsuit if necessary. The Board would prefer to avoid that, however. On behalf of the 
Commissioners, we remain willing to sit down with the Clerk’s legal team rather than 
engage in unnecessary, costly, and protracted litigation. 

  If the Clerk is willing to drop her objections to the 401(a) plan or is inclined to have 
discussions with us, we would request the favor of a reply within one week. If not, we are 
prepared to resolve this matter in court.  
 
       Sincerely, 
 
 
 
       Troy Rafferty 
 
cc: Codey Leigh and Alison Rogers (via email with enclosures) 



Pam Childers
Clerk of the Circuit Court and Comptroller, Escambia County
Clerk ofCourts . County Comptroller . Clerk ofthe Board ofCounty Commissionerc . Recorder . Auditor

September 3, 2021
(delivered via hand delivery)

Clerk Pam Childers
190 W. Government Street
Pensacola, Florida 32502

Propriety ofEscambia County Contributions to a Private Retirement Plan
for the Benefit of Three County Commissioners

Clerk Childers

This correspondence addresses the propriety of contributions to a privater retirement plan for the
benefit of three County Commissioners.

It is the duty of the Escambia County Clerk of the Circuit Court and Comptroller (the "Clerk") to
determine the legality of expenditures before dispensing public funds. ln^ this regard. it has come to my
attention thal Escambia County's prospective conlributions to the ICMA Plan' lor the benefit of Commissioner
Barry, Commissioner May, and Commissioner Bender appear to be unauthorized under Florida law. If so, the
Clerk is prohibited from signing warrants for such contributions. I suggest the Clerk seek the County's input
by providing a brief opportunity to the County to demonstrate, through their counsel, that my reasoning as
explained below is incorrect and the warrants for the retirement contributions should be approved.

Art. II, Section 5(c) of the Florida Constitution provides that the compensation and method ofpayment
of county officers "shall by fixed by law." In compliance with that provision, the Legislature enacted Florida
Statutes Ch. 145 with the intent of establishing by general law uniform compensation of county
commissioners, amongst others. The Legislature determined that a uniform law was needed to replace the
haphazard, preferential, inequitable, and probably unconstitutional local law methods ofpaying elected county
officers.'

Section I45.131(2) establishes that the compensation of Escambia County Commissionersa shall be
the subject of general law only. "Compensation" would include remuneration and benefits received in retum
for services rendered. The Florida Attomey General has long opined that a county commissioner's
compensation, including sums contributed by a county for retirement benefits, must be authorized by general
law. Thus, for the County's contributions to the ICMA Plan for the three commissioners to be a valid County
expenditure, it would appear the contributions must be expressly authorized by Florida general law.

Despite the fact that the County's ICMA Plan allows elected officials to participate, my research has
failed to identify any express- statutory authorization for the County's contributions to the private ICMA PIan
for the three Commissioners.r Without express statutory authorization, the contributions arl not authorized by

As opposed to the state,run Florida Retirement System.
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law and cannot be paid. I suggest the County, through counsel, be provided a brief opportunity to identifu any
statutory authority that expressly allows the contributions.

The County obtained an opinion of legal counsel6 (the "Opinion") suggesting that the County's home
rule power under Art. VIII, Sec. l(f), Fla. Const., affords authority for the County to make the subject
conlributions to the ICMA Plan. That home rule authority is contingent upon the act not having been
preempted by general law. Yet, as observed above, Fla. Stat. Sec. 145.131(2) indeed preempts permissible
compensation to those specifically authorized by general law. I suggest the Clerk solicit the County's input in
reconciling the apparent inconsistency between the asserted home rule power authorization and the need for
specific statutory authorization for the subject ICMA contributions.

The Opinion also argues that the ICMA Plan lives " ...predominantly by section 121.182, Florida
Statutes'plain language. " However, that statute authorizes counties to:

The contributions to the ICMA Plan for the three commissioners do not appear to be for the purchase of an
annuity. Further, it does not appear thal any of the tkee commissioners meet the requirement of25 years of
credilable service.

The Opinion also contends that the phrase tn 121.182 which provides that a county is "authorized to
invest funds, purchase annuities, or provide local supplemental retirement program" validates contributions to
the ICMA Plan for the three commissioners. However, that authorization ts for the"...purposes of providing
annuities for city or coun') personnel " Moreover, the annuities contemplated thereby are those mentioned in
the preceding sentences (i.e., annuities for early retirement and for out-of-state service). The contributions to
the ICMA Plan for the three commissioners do not appear to be "providing annuities." Yet, even ifthey did
so, none of the three commissioners meet the "early retirement" or "out-of-state service" requirement. Thus, it
does not appear that 121.182 provides the required express authorization for the County's contributions to the
private ICMA Plan.

It is my opinion that response hereto should be provided as soon as possible, but certainly within the
next thirty days. If the County, through counsel, is unable to provide the information sought herein, or
otherwise declines to do so, then the Clerk should cease contributions to the private retirement plan for the
Escambia County Commissioners. If the County addresses the foundational issues herein then there are other
substantial considerations that must also be addressed regarding the ICMA Plan.

In lieu oflitigation, this matter may be resolved tkough the dispute resolution process contemplated in
Florida Statute Ch. 164. As a constitutional officer the provisions of Ch. 164 may not apply, but such dispute
resolution process may be in the best interest ofall.

Singrrel

Codey Lei
General el

Cc: Matt Dannheisser
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a) purchase retirement annuities,
b) for county personnel 50 years of age or older with 25 or more years of creditable service.

Allen, Notton & Elue lowlirm letters to Alison Roqers doted )uly 2,2021, ond.tuly 21,2021.
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